Magasid al-Shari‘a and
Contemporary Reformist
Muslim Thought

An Examination

Edited by
Adis Duderija

palgrave
macmillan




Contents

List of Figures and Tables ix
Acknowledgments xi
Notes on Transliteration and Other Conventions xiii

Contemporary Muslim Reformist Thought and Magasid cum

Maslaha Approaches to Islamic Law: An Introduction 1
Adis Duderija

1 Islamic Law Reform and Magasid al-Sharia in the
Thought of Mohammad Hashim Kamali 13
Adis Duderija

2 Yusufal-Qaradawi’s Purposive Figh: Promoting or
Demoting the Future Role of the ‘wlama’? 39
David L. Johnston

) _. 3 Doha—The Center of Reformist Islam? Considering
) Radical Reform in the Qarar Context: Tariq Ramadan and
the Research Center for Islamic Legislation and Ethics (CILE) 73
David Warren

=t

4 Magasid al-Shari‘a in Contemporary Shi'i Jurisprudence 101
Liyatkatr Takim

S Magasid or Shari‘a? Secularism, Islamic Reform, and
Erthics in Modern Turkey 127
Aydogan Kars
6 Maslaha and Rachid al-Ghannushi’s Reformist Project 151
Karim Sadek




viii

e Contents

On Reading Shitibi in Rabat and Tunis
Ebrahim Moosa

Magqisid al-Shari‘a, Gender Non-patriarchal Qurian-Sunna
Hermeneutics, and the Reformation of Muslim Family Law
Adis Duderija

A Case Study of Patriarchy and Slavery: The Hermeneurical
Importance of Qurinic Assumptions in the Development of
a Values-Based and Purposive Qur'in-Sunna Hermeneutic

Adis Duderija

Bibliography

Notes on Contributors

Index

177

193

219

247
263
267

3.1
8.1

8.2

8.3

9.1

922

9.3

Figures and Tables

Figures

Ramadan’s illustration of his vision for an applied ethics
Ontological dimension of nonpatriarchal Muslim

family laws

Methodological dimension of nonpatriarchal Muslim
family laws

Broader hermeneutical mechanism on which the concept of
magqasid in the Quran and Sunna is based

Tables

The hermeneutical relationship between the Qurian

and the Sunna and the Qurian and the hadith bodies

of knowledge during the preclassical and classical periods
of Islamic thought

The hermencutical relationship between the Sunna

and the Qurin and Sunna and the hadith bodies

of knowledge during the preclassical and classical periods
of Islamic thought

The hermeneutical relationship between the hadith body of
knowledge and the Quran and Sunna during the preclassical
and classical periods of Islamic thought

81

207

208

209

226

227

230




CHAPTER 2

Yusuf al-Qaradawi’s Purposive Figh:
Promoting or Demoting the Future
Role of the ‘ulama’?

David L. Johnston

his chapter is about a high-profile Muslim scholar who rather late
in his career turned to the now-popular legal methodology of the
magqasid al-sharT‘a. Although I delve into some of the details of his
legal theory, I am also interested in probing what is behind this strategy. A
media figure of global proportions, Shaykh Yusuf al-Qaradawi has consis-
tently seen himself as a leader of mainstream Sunni Islam with the God-
given mission of leading it on the “middle” path (read “moderate,” or wasati),
away from the ultraconservatives, whether they be the literalists or Salafis on
one side, or the liberal Muslims enamored of Western values on the other.
Yet Muslims cannort find this middle path and stay on it, Qaradawi holds,
without strengthening the authority of Islam’s legal experts, the ‘ulama.
This chapter argues that, besides his gradual intellectual attraction to
this “purposive” methodology, Qaradawi’s use of it in the 1990s and 2000s
dovetailed nicely with his political posturing as an ‘@lim of international
standing both within the Muslim community and beyond it. Further, I con-
tend that his adoprion of this approach to legal theory did not in the least
affect his long-held views as expressed in his fatwas and other writings. So in
light of the evident stirrings of change and even turmoil within Islamic legal
circles today, I ask one important question in my last section: Isn't this focus
on the higher purposes of God’s law more likely to undermine the authority
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of the traditional ‘ulama’ class in the long run, and especially in a twenty-
first century marked by a radically democratized public sphere?

Perhaps the most popular Muslim scholar and preacher of the early
twenty-first century, Yusuf al-Qaradawi’s scholarly outpur in the domain
of figh (applied Islamic jurisprudence) over the last 50 years is astounding.
Yet beyond the sheer volume of his writings (over 130 books to date),' his
popularity stems from his ability to write accessible texts on current chal-
lenges facing the Muslim wmma, from his preaching in various high-profile
venues, his sponsorship of the influential web portal IslamOnline.net, and
his interactive teaching style on the ever-admired Sharia and Life program
on Al-Jazeera TV,

Having written his doctoral dissertation at the Al-Azhar University
in Cairo in 1973 on the applicability of Islam’s charitable giving (zakar),
Qaradawi became an actively sought after consultant in the booming Islamic
financial sector. More importantly, ever since he founded the first student
chapter of the Muslim Brotherhood at Al-Azhar University in 1946 (at age
20), he has been associated with the organization in one way or another all
his life.> The most telling sign of this connection was his appearance in
Cairo’s Tahrir Square to lead the Friday prayers days after the revolution had
swept away President Hosni Mubarak (February 18, 2011). The throng of
well over a million worshippers come to hear him bears eloquent witness to
his Brotherhood credentials, his Egyptian roots, and his enduring popular-
ity there, despite 50 years of self-imposed exile in Qarar.?

It was Qaradawi’s Brotherhood connection too that created invitations
for his lectures and seminars over the years in Europe, Asia, Africa, and
America, in addition to his growing reputation as a prolific scholar. Soon
after his arrival in Qatar, he was asked to establish the Sharia faculty for the
University of Qatar, which opened in 1977, making him a traditional ‘2lim
mandated by the state to set up training for a new generation of ‘ulama, at
home and abroad. From the 1980s onward, he began to think more strategi-
cally about what could be done to leverage the presence of a highly educated
Muslim population in the West.* This preoccupation bore fruit in the 2000s
when he was named president of two influential Islamic organizations: the
European Council for Fatwa and Research’ and the International Union of
Muslim Scholars (founded in 2004).6

Still, Qaradawi’s global influence truly began with his satellice TV pres-
ence on Al-Jazeera starting in 1996. Ehab Galal argues that “Qaradawi
and al-Jazeera have succeeded in combining new transnational media with
Islamic thinking in a modern framework.” In fact, he continues, “not only
has Sharia and Life for many years been the only religious programme at
al-Jazeera, the programme has also become a model to imitate for other new
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Arab satellite channels.” Since his constant goal has been to unite the world
umma, reasons Galal, “Qaradawi takes part in a redefinition of a Muslim
public sphere.””

Several scholars have noticed Qaradawi’s intentional use of the new
media.? First, there was his fatwa program on Qatar TV, Hadi'l-Islam, where
he appears alone sitting at a desk and answers questions sent to him by mail.
Then he forged a partnership with the initially state-funded but now mostly
independent satellite network, Al-Jazeera, to launch Sharia and Life, which
broke the timeless Islamic atmosphere of Hadi‘l-Islam by having Qaradawi
interact with a host, providing background pictures of global hot spots where
Muslims are victims and having people call in by phone. Whereas Hadi‘l-
Islam aims to inform and educate a regional audience, through Sharia and
Life Qaradawi aims to set a global agenda “by means of discourse, perfor-
mance, and participation.”

No doubt, Qaradawi knows his listeners have many other choices in
religious programming, from the traditional muftis and shaykhs on a vari-
ety of other media to the new media stars, or the “new missionaries,” as
Galal calls them, like Amr Khaled or Moez Masoud. The latter pose the
greatest threat in Qaradawi’s mind, because as non-‘ulama,’ their source of
authority comes from their ability to entertain, address religious experience
as opposed to legal reasoning, and move audiences to deeper religious com-
mitment. This is the postmodern model that Qaradawi tries to approxi-
mate, at least through its more interactive format, but his content and style
remain those of an ‘@/im, whose authority flows from his vast learning and
his Al-Azhar pedigree—ironically, a more “modern” distinction and some-
thing that Galal sees as a liability within the global discourse of the new
media.!

It is therefore as an ‘@lim that Qaradawi has constantly portrayed himself
as a spokesperson of Islamic revivalism (al-sahwa al-islimiyya),"" and more
specifically as the promoter of a “Middle Road” Islam (al-wasatiyya). But
it is only since the early 1990s that he has specifically written abour legal
theory, and in particular about the burgeoning field of the objectives of
al-shari‘a.’> As he develops these themes, he is careful to acknowledge his
debt to Rashid Rida (d. 1935) and Hasan al-Banna (d. 1949)."* Qaradawi
manifestly sees himself as a spokesperson for twentieth- and twenty-first-
century political Islam. In light of this, and especially against the backdrop
of all the sociological implications of the new media mentioned earlier, this
chapter specifically examines how Qaradawi’s appropriation of this purpo-
sive approach to Islamic jurisprudence enables him to better fulfill his wider

agenda—to secure a leading role for the ‘ulama’ in our fast-changing global
society.
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Qaradawi and the “Purposive Figh”

The rich content available in this volume cloquently attests to the popular-
ity and influence of the “Objectives of the Shari%a” movement in Islamic
scholarly circles today—a topic I have delved into myself elsewhere." It has
only been in the 2000s, however, that Qaradawi has openly hitched his own
wagon o this “school,” though he had gradually incorporated elements of
this methodology in his writings in the 1990s. Most notably, he was one of
the founding directors of the London-based Al-Magqasid Research Centre in
the Philosophy of Islamic Law, a brainchild and personal project of Sheikh
Ahmad Zaki Yamani in 2005.' Thirceen other eminent “ulama’, includ-
ing the influential Muslim Brotherhood author Sheikh Muhammad Salim
al-Awa, remain on the Centre’s board today. Just the year before, Qaradawi
had given the keynote address at a conference in London devoted to this
theme. It was not included in the edited volume of conference papers issued
by the Maqasid Centre,” but rather used by Qaradawi as an introduction to
his own volume dedicated to the “Objectives of Shari‘a” in 200618

Not surprisingly,” Qaradawi was not invited to take part in the yearly
international symposium cosponsored by the Al-Azhar University and the
Egyptian Ministry of Religious Affairs in 2010. Ironically, this was to be
the last such conference before the 2011 revolution and its theme was “The
Purposes of the Islamic Sharia and Contemporary Issues: Research and
Realities.” Scholars from over 30 councries participated and the papers were
gathered into two volumes, 20 Clearly, the purposes of Shari‘a methodology
were now in the limelight,

After a brief introduction to the history of this purposive figh in Islamic
legal circles, I will offer some comments on its implications for hermeneutics
and epistemology. I will then show how Qaradawi made use of both Ibn
Qayyim al-Jawziyya and Abu Ishaq al-Shatibi. Finally, I demonstrate how in
incorporating this discourse in the 1990s Qaradawi drew heavily on Rashid
Rida, less so on Hasan al-Banna, and thereby strongly identified himselfwith
twehtieth-century Islamism or what he calls al-sahwa al-islimiyya, or “the
Islamic awakening.”?' This in turn will lead us to look behind Qaradawi’s
adoption of this methodology in light of his career’s consistent goals, and
finally to wonder about the implications of his epistemology for the furure
of the “ulama’ in our global society.

A Brief Historical and Philosophical Overview

Allow me to introduce the magqasidi approach as Qaradawi does himself
in what T believe is his first attempt to systematize it for his own use2? in
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his 1999 book, Siyisa al-shari‘a fi daw' nusus al-shari‘a wa-magasidiba
[Political Governance in Light of the Shari‘a’s Texts and Objectives].?? T will
do this in tandem with Muhammad Qasim Zaman, a historian and Islamic
law specialist whose research focuses on the issue of authority in contem-
porary Islam. Zaman began in earnest with his 2002 book, The ‘wlama’ in
Contemporary Islam: Custodians of Change.** The piece 1 am drawing from
here is a chapter he contributed to the edited book Public Islam and the
Common Good, “The ‘ulam#’ of Contemporary Islam and Their Conceptions
of the Common Good.”?

Zaman begins by noting that the concept of the common good can be
related to “[a] number of doctrines and methods in medieval jurisprudence.”
He explains:

In their writings on the principles or foundations of the law (usul al-figh),
medieval jurists often posited five fundamental values as encapsulating
the “purposes” of God’s law, the shari‘a. These values—religion, life,
progeny, property, and rationality—were based not on any explicit list-
ing of their contents in the foundational texts but were derived, the jurists
believed, through what Wael Hallaq has characterized as “inductive cor-
roboration.” These fundamental values converged on the preservation,
within the limits prescribed God [sic], of the interests of human beings—

their individual and collective good.2¢

What Zaman characterizes as “the individual and collective good” is what
the classical jurises called maslaha, usually translated as “human benefit,”
“welfare,” and the like. Maslaha, as the reader of this book knows, was at the
heart of much debate in classical Islamic jurisprudence.”” The first system-
atic statement about how considerations of maslaha could enrich both legal
theory (usil al-figh) and its practical application (figh) was made by Abu
Hamid al-Ghazali (d. 1111). The earlier five values or the “five necessities”
were on the highest level; then came human needs, and finally improve-
ments to human life. Yet as Zaman rightly observes, “because consider-
ations of maslaha usually lacked explicit justifications for themselves in
the foundational texts, it was a rather controversial doctrine in medieval
jurisprudence.”® This is why Ghazali was so careful to link any reference to
maslaha either to a clear text in the Qur'an or the authentic Sunna, and if the
notion of human benefit was unatrached to a text (maslaha mursala), then it
had to be tethered to the Islamic legal instrument par excellence, giyas (rea-
soning by analogy). Bear in mind, Ghazali is, like all the jurists before him,
a textualist, that is, one who believes thart Islamic jurisprudence (figh, and
the discipline that accords it theological and methodological grounding,
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usill adfigh) is based on srraightforward texinal indications (adifls, sing.
dalil) found in the Quran and the Sunna. So before delving further imo
Qaradawi’s work, 1 open a brief parenthests sbour ethical theory.

Magasid al-shari'a is where theology {and by definivon, philosophy)
and legal theory meet. Ghazall wanted to make sure that any conceprion
of human good came from revelation, nor from human reason, The wider
intelleceunl contexe of Ghazali’s wsdd alfigh is played out in two cenruries
of debates among Mustin scholars over the merits of Greek philosephy in
theology and ethics—debates thar ineviably impacted rhe cenrral Islamic
discipling of law. The lines of demazcation in the ninth century cs were
sharply drawn bevween the propoenents of philosophy and radenalism (the
early Multazilites) and the heles of the firse scholass of Islam, the obf hadich,
or “the sradents of prophetic traditions,” people whese pious outlook was
inforimed and nourished through memorizing the actual words of the Quran
and the Sunna® o from the beginning, the rationalists clashed with the
texeialisis, This represenys, | helieve, the erernal rension between reason and
revelation in the sronotheistic Gidhs,

This was also ar the time when discussions abour Aristotle In particu-
lar were beginning to feed into the emerging discipline of ethics.® By the
next ceniury, legal theory was being hammered our in varions locarions and
che rextualist camp was becoming more sophisticared through the effors

Cof ex-Mutaziiite Abu ab-Hassan al-Ashart {d, 935), ‘Aslvarism, as the new
school came w be called, borrowed from the Mu'tazilies thetr scholastic

methodology and some of their ideas, like the rational proof for the exis-
tenice of God. Bur Asharism o, still considered “Orrhodox” Ishanmic theol
agy for Mustins in general,” disagreed with them abour rhe very feasibifivy
of ethics as a discipline.

Ghazali, a loyal Ash'arite whose eupert knowledge of philosophy enabled
him e forcefully combar the philosophers on thelr own terms, Intendlonally
tied ethical knowledge o the specific indications {adille) of the sacred rexts,
This is known as “erhical voluntarism,” classically stazed by Plaro on the
lips of Socrates i liis Euchyphro Dialogue: & course of acrion is good only
because the gods say it Is, Seared otherwise, there is no objective realiy in the
words “good” or “evil,” “justice” or “injustice.” The corollary to this position
is that bumay befugs cannor access this knowledge ourside of divine revela-
tiou. The contrasting Mu'tazilite position twhich was saon declared hererical
by mminstreain Sunnism) posked "justice” as an objective norm thuy even
God had o respect—how could he send good people o hell, for instance?
Or bad people w heaven? For them, God is not only just {in infinire mea-
sueed, bur the contours of justce are also accessible (o buman minds > If
God commands his creatures 1o act fustly, they reason, then he must have
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given them some Jnnate knowledge of what a just act looks like apass from
what they might learn from revelation, So we have here simultaneously an
ontology of obiective ethical values and an eplstemology thar makes them
available to human reason™ Not surprisingly, the Mu'tazilives wers known
as “rhe people of justice and onenscss” {ahl al-'ad] wa-l-tawhid 3,34

Ve nerw retiara to the issue of the Sharias objectives and bow the purposive
figh appeared. The very notion that God would act for the purpose of achiev-
ing a particular end-—a central Mu'tazilice affiemation—wvas controversial
for Ashirites. Firsr, it seemss to lmpose some limitation on the Almighey,
and second, it scems to suggest that the human mind can apprehend that
a nonstarrer in Asharite terms, This explaing Ghazall’s cauiion

PLIPOSL
abour jurists being able 1 posic any human benefit cuside of the revealed
wexts, which nevertheless seermn 1o indicare the rationale behind ar least cor
tain commands, Thas, if inroxication is forbidden specifically during one's
rieual prayer, then God must be concerned abour the good functioning of a
worshipper's mind as he or she is praying. Gad, then, must want to preserve
the Integricy of the human mind, and by analogy, anything thar impairs che
Fyncrioning of one’s mind should be forbidden——like mind-altering drugs for
instance. in medieval terms, the “reason” (‘Hla) bebind the divine command
but sill #ed to the rexis was the only possible starting point for analogical
reasoning {g#yds), one of the two reason-based sources of Islamic faw.®

These considerations norwithsranding, the idea that God's wisdom could
be discerned in the Shari'a was a difficult one to resist. When thar was estab-
listied, iz theo became much easier to say that human welfare was the pus
pose behind God’s commands and prohibitions. Three Mushim jurists from
the tage medieval period are most quoted on this lssue by dhe proponsnts of
conremporary purposive jurisprudence: Najm al-D¥in AlTufi 4. 1316), Tba
Qayyim al-Jawziyya {d. 1350}, and Abu [shaq al-Shatibi {d, 1388). Although
relavively ignored nusil the modern era, Tufi has sdrred up much contro-
versy of late, as Qaradawi has repeatedly noted, mostly becanse some hove
incerpreted hiso as saying that maslaha can even cancel injunceions in the
sacred texts. | agree with Zaman’s assesstnenn

Though Tufi did not always make dhis expliciv, it is clear, Qaradawi says,
that maslaha cap override indicarions in the foundational texes only when
stk indicarions are nor a rmatter of cerraing as o their mwaning, When,
however, they are, there can be no question but that mayiaha must be

subprdinace o them, and Tuft never asserved otherwise >

Although 1 do not follow the controversy abour Tufi in this chaprer, the car-
tier quote provides & nice incroduction to the issues raised by Qaradawi’s use
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of Ibn Qayyim and Shatibi in what follows. Those who sce public benefit
overriding a clear text have crossed a watershed that Muslim jurists never
crossed before (whether Tufi actually did this or not). This is a tipping point
where, arguably, reason overtakes revelation—something Qaradawi vehe-
mently rejects. That is indeed the crux of the issue I want to pursue in this
chapter.

The Centrality of Ibn Qayyim for Qaradawi’s Purposive Figh

Ibn Qayyim was a disciple of Ibn Taymiyya (d. 1328), both being Hanbali
jurists. Although not mentioned by Zaman, Ibn Qayyim is Qaradawi’s chief
authority in this book on al-shari‘a-inspired politics (siyasa al-shari‘a). As a
matter of fact, Qaradawi credits him for sparking his own discovery of the
magqasidi perspective. Writing in a later book wholly devoted to this meth-
odology, Qaradawi attributes to Ibn Qayyim’s writing the genesis of this
idea in his own mind:

The idea kept coming to me in greater clarity and depth and this word
from Ibn Qayyim implanted itself in the depths of my heart: “The
shari‘a is built and solidly anchored on the benefits (maslaha) it bestows
on humankind. It is altogether justice, altogether mercy, altogether well-
being (maslaha), altogether wisdom.”?”

After defining this key term in his introductory chapter of siydsa al-shari'a
(26-30), Qaradawi asks himself whart al-siyasa “meant for our ‘wlama’ of
old.” It has two meanings, he answers, the first being “the management of
people’s affairs and earthly concerns by means of religious ordinances. .
in the stead of God’s messenger for the sake of protecting religion and the
managing (siydsa) of this world through it.” The second meaning is more
specific: “what the imam® believes or whart rules and decisions he makes,
either averting tangible corruption (fasad), anticipating future corruption,
or resolving a particular problem.”® Qaradawi goes on to explain that
the “rightly guided caliphs” (Muhammad’s first four successors ruling in
Medina) made all kinds of decisions that fall into that second category in
light of the rapidly evolving sociopolitical context.

What is most notable here is that Qaradawi immediately brings up
Ibn Qayyim to make one of the central points of this book that “rulers
before and during his own time have enacted new laws relative to the state
(gawanin siydsiyya), leaning on their own opinions and inclinations apart
from God’s law (al-shari‘a), because the jurists (fugaha’) had made their
task impossible through their own rigidity, slavish imitation of the past
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(raglid) and fanatic loyalty to their own school of law.® Qaradawi then
cites Ibn Qayyim’s commentary on another Hanbali jurist, Ibn Aqil (d.
1119), who was one of those “ulama’ who restricted the use of political
decision making to what may be found in the Shari‘a (i.c., the Quran and
authentic Sunna). Due to this narrow interpretation of siydsa al-shari‘a,
Ibn Aqil even states that the caliph Uthman was wrong to have ordered the
burning of the Quranic manuscripts that did not agree with the version
of the Quran he had declared authoritative. Thus, Ibn Aqil, like many
other ‘ulama’, by rejecting the consideration of maslaha (human benefit
or welfare) in the affairs of state was guilty of giving shore shrift both
to the real-life conditions of their day and to what the Shari‘a actually
teaches.?!

Ibn Qayyim’s genius, continues Qaradawi, lay in his analyzing these
two extremes in his own day—jurists who were “too narrow,” in that they
required political decisions to be made according to the sacred texts, and
those who were “too wide” in that they “exaggerated” the role of maslaha,
and on that basis went against the rulings found in the texts.®? Then follows
this key paraphrase of Ibn Qayyim’s view:

For God—praise be to Him—sent his messengers and revealed his books
so that people might conduct [their affairs] with fairness (gist), which
is justice (‘adl), by which the heavens and the earth were put in place.
If [rulers] give orders that are just, and this justice shines however [one
wishes to investigate it], then that is where you find God’s law and his
religion. For God—praise be to Him—is more knowledgeable and wise,
and more just than to put strict limits on the pathway to justice; how
then [could] he forbid that which is more obviously [just] and easier to
prove with strong arguments. .. But God has made his means of legisla-
tion manifest: his design (magasidubu) is to establish justice (‘adl) among
his creatures, to strengthen humankind through fairness (gist). Thus, any
path that is opened by means of justice and righteousness—that is reli-
gion (din), and not contrary to it.*?

Notice that the word maslaha does not appear in this short text, but
that it is abundantly clear that for Ibn Qayyim “human welfare” is an exact
parallel to the ethical norm of justice (gist and ‘ad/ are roughly synonyms).
This, by all measures, is a sweeping statement: “the Shari‘a is ‘designed’ by
God to “establish justice among his creatures. Thus, any path that is opened
by means of justice and righteousness—that is religion.” Such a declaration,
of course, is vulnerable to a much more liberal application than Qaradawi
is willing to accept. Nevertheless, it is a definite break from the literalism
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of the ultraconservatives whom Qaradawi castigates as wrongly focusing all
their attention on the minutae of the texts, as we shall see later.

What is more, this turn away from literalism begs a question relative
to Ghazali and, truly, the Ash‘arite tradition of which he was a part and
likely the most eloquent exponent to this day. As I see it, there is a built-in
contradiction, or at least a tension, between the way words like “justice” and
“fairness” are applied to God and how they are applied to humans. Here
justice and/or righteousness represent objective values human beings can
“prove” to one another. So when rulers, as Qaradawi insists Ibn Qayyim is
saying, choose justice as a guide for making decisions in areas not covered by
the texts, their laws participate in God’s higher laws, and therefore, to that
extent, their rule is “Shari‘a-like.” This is, he argues, what siydsa al-shari‘a
is, because it comes under God’s “purposes” for the world as revealed in the
Shari‘a. As I said, maslaha and justice are nearly synonymous here: “A just
policy [is not] contrary to the rules articulated in the Sharia, but it agrees
with them and is absolutely one with them. We call it a policy (siydsa) that is
in tune with your benefit. For it is the justice of God and his messenger that
emanates from these orders and rulings.™*

In the second part of the book (41-97), Qaradawi investigates the use of
“opinion” (ra‘y) in the work of jurisprudence: “The Opinion of the Imam,
the Scope of his Purview, and Where He May Apply It The debate
about the appropriate roles of reason and revelation in Islamic law has a
long geneology. In essence Qaradawi advances that the early successors of
Muhammad, first in Medina and then in Damascus and Baghdad, mostly
used their own judgment (or “opinion”) to rule the vast territories that had
just been won through military conquest. Of course, in matters stipulated
by the texts, they obliged, although even there they had to adjust it to new
realities, like when the caliph ‘Umar changed the Quranic regulations on
the spoils of war. So in rather meticulous fashion, Qaradawi files through all
the caliphs and the major Companions of the Prophet, then through some of
the Followers (second generation), in order to give concrete examples of how
they used their own judgment. He then moves on to the question of rd'y per
se. This is when he marshals Ibn Qayyim’s expertise once again.

According to Ibn Qayyim, Qaradawi asserts, there are three kinds of
“opinion” (ra'y). The first kind is controversial and suspect, though it is
built on analogical reasoning tied to the sacred texts. But the analogy at
stake is often tenuous. Still, we find in the Quran that certain laws can be
suspended for reasons of duress (darira, e.g., Q. 5: 173, where forbidden
foods can be eaten if the alternative is starvation).* But Ibn Qayyim wants
to make such cases exceptions; his approach remains very cautious—too
cautious, in fact, for Qaradawi.”” The second kind of opinion, as one might

SR M——
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expect, is the reprehensible kind, as it is based solely on personal preferences
and calculations, with no reference to the texts or even the principles found
in the texts. Thus it is baseless as a legal opinion, and of no value (bari/).*®

The “praiseworthy” kind of legal opinion for Ibn Qayyim is one of the
several categories: (1) that of the Companions or of the next generation
(the “Followers”); (2) one based on a commentary of the texts; (3) one that
later gains a consensus among the scholars; or (4) one that simply follows
the established legal procedures of the Sharia (ijtibad al-ra'y fi daw'al-
shari‘a). That last category, of course, is the process Qaradawi maps out
later in this book and in all of his specifically legal books. It is the tradi-
tional toolbox of the mujtahid who performs ijtihad—the legal scholar of
the ‘ulama’ class who is called upon to provide a legal opinion in order
to solve a new problem arising. The following quote is a useful summary
of the rightful use of “opinion.” Notice the scope given to human reason
in the process of “discerning God’s law.” Note too how crucial the order
of the steps is, as is the order of legal tools the mujtahid may consult in his
challenging rask:

A mujtahid may not do without opinion (r4'y), no matter how many
hadiths or qurianic texts he has memorized. Nor may he do withour it in
understanding the texts and in analyzing their legal import in the light of
the Shari‘a’s higher objectives; or in deducing an appropriate ruling when
there is no relevant text either in the Qu'ran or the Sunna. [This he will
do using the following tools]: analogical reasoning (¢#yds), or preferrential
choice (istihsan) if analogical reasoning will not work; closing the gate to
evil (sadd al-dhara‘i), or following custom (‘urf), or presumption of con-
tinuity (istihsab), or other wools (lit., adilla, or “indications” or “proofs”)
are used when no text can be consulted. He also must follow the path of
the Companions in their use of opinion, as they paid close attention to
what was required by time, place and circumstance.*’

It should be clear now that “opinion” here stands in for human reason in the
age-old debate abour the relative roles of reason and revelation. Humanity,
as God’s earthly trustee, and particularly at the level of state, is empow-
ered by the Creator to make ethical judgment calls about what are just and
fair courses of action’® Further, Qaradawi’s reliance upon Ibn Qayyim has
enabled him to state that, in essence, a text cannot speak for itself much less
“dictate” a particular ruling for the jurist confronted with new problems to
solve. This is a process of hermeneutics, as opposed to the naive literal read-
ing of the rextualists. Texts have to be read, understood, and their meaning
has to be processed by human minds living in particular contexts. I am
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perhaps going beyond what Qaradawd would say. Seill, Twould insist, vhis s
the implication of his own reading of Ihn Qayyim.

(aradawi’s Appropriation of Shatbi’s “Purposive Figh”

The rhird late medieval jurist wha is often quoted-—and, 1 would add, the
most guoted by adherens of the muagdsid alshari'a appraach, 1ba Ishag
al-Shatibi, appears very litdde in Qaradawi'’s book siyase alshari‘e. Shitibi is
the great legal mind from Granada who systemarized this mechodology—a
fact, however, that mast probably dawned on scholars only over the last
fow decades” It's alsa very likely thar Qaradawi himself was gradually {ro)
reading Shatibl in the 19949s. This leads us o his classic 2006 book on the
“purposes of Sharia,” Dirdsa T magasid al-shari‘e {A Swady of the Sharia’s
Purposes).? But if vhe reader is expecting a late-career magnum opus on
this burgeoniug field of Islamic jurdsprudence today, hefshe would be dis-
appointed. The organizing concept is Qaradawi’s decades-long message
of wassgiyye-—the “middle road,” represented by his own bid o guide dhe
global Mustim smms between the ewo extrenes of lex, secularized Islam
and the rigid texroalise versions of Salafis and othess.

So what we have ln diis 2006 book on magdsid al-shari‘a, then, is a work
in three parts. Pirst came the unyielding rextualists (“rhe new Zahiriyya”
schooly? wha only foous oo the specific texes (wlnugas af-fuzi‘yya) hoth
in the Qurian and especially in the Sunna and whose atritades w religious
untderstanding and practice are characrerized by rigidiey and abduracy
{fumied wa-tashaddud)?* The secand part of the baok is devored 1o the
“Mew Deniers,” those who “cancel the rexts in the mume of the benefirs
aud the objecrives [of Sharial.” Here, with regard o the Sharis, the New
Mufranita® have in essence denied the divine origin of the texes by cancel-
ing aut some of it specific injunctiuns. Qaradawi, then, takes the rale of
an dnquisitor, thougly refraining from acrually calling them duffar (plural
af kdfir, unbeliever, ur in tis case, aposcase); “They deify themselves, they
dery God's right o Jegisiae for his creatures by allowing thae which is for-
bidden and by forbidding that which is allowed an the busis of their own
whims (bi-abwibum) and window-dressing their own demans. They want
people 1o take them as tords {n the place of God.™

The last third of the boak, unsurprisingly, is che third school with dhe
enost prarerial--—it's hls “Middle School,” or “Maoderate School”™ {gf-madrasa
al-wasapiyyd), those who "master the maderate wethodology of the middle
winma” It s, so less, the school of the “sreaighe path, .. mﬁwxniﬁm in hal-
ance aud noderation.” On the one hand, it doesa’t exaggersie in its uuder
starrding and application of the specific rexes, as do the Hreraliss, hut it reads
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ther in light of the general obleciives of God’s law. Ou the other hand, &
doesn't dismiss the texts as do the negators, but ravher affirms them in a bal-
anced way, “le belicves that God's staiates have reasons behind thew [they
are m'allila}; chat all of them agree with wisdom, and the reasans are based
on a concern for che benefit (masieha) of the created ordes™

S0 what part of this thinking did Garadawi ke from Shanbi? T will
argue that it was the interlocking of three crucial components-—-precisely
what in the last secrion [ will say acrually erades any necessary intervention
of the ‘wlomd in twenry-fiest-centuey Muslim life. It is the clear demarca-
tian of specific passages from the general tewts, the linking of the general
texts to the objectives of the law, and finally the methed by which those
general principles are extracted from the text, that is, by induction, or a kind
af “scanning” as Wael Hallaq has pointed our.

Shatibi, writes Hallag, was laying our principles of legnd cheory thar
would give him the necessary ammunition to defeat twa extrems camps
in his day. On the one end were the Sufis, who allowsd people 1o pick snd
choose berween various legal apinions of the mujrahids of their time, but
ouly if they cliose the strictest interpretation. Shatibi adds thay the Sufls oy
1o follow the Meccan injunctions as strictly as possible, while discarding the
natitigaring rules enunciated during the Medinan period (or in the Sunna).”
On the ocher end of the spectruin are the jurists, “the more carthly legal
schalars who advocated the sume view but with the nprion of choosing the
suore leniens view.” He rebuts their lax approach by reminding them cha
“religious obligation cannot be devoid of burdenseme duties and responsi-
hiiliries, although they are generally roleruble.™!

Stiaribi’s strategy iu forging the middle path is 1o rework a wol handed
down to him, which could lead him o a level of juristic cerrainty that no
oue could cauneer. His epistemological weapon turned out to be inducdon
(istigrd}, a legal tool that made its appearance around the fifth/eleventh
cenrury and whicl in the hands of Qarafi, some 200 yeass later, was cle-
vaterd o the level of a dafil (s legal indicans). Hallaq explaius that “perhaps
the most ourstanding arrestacion of the central role of inducdion appears in
Shaeibi’s theory, which represeats a unigue and powerful marriage berween
the expanded narians of pohlic interest and this logical prisnciple”®*

This “marriage” is etfected by using this method of evidential corrobora-
tion in randem with she objectives of the law. Unlike the wraditional method
carrohiorating specific ijuncrions b the Suana by finding muliple reporis
(raswdtur lafzi) or repeated thematic instances {swdtur ma'naud), this moth-
adology s not focused on the specifics but rather on the general priuciples.
In fact, Shatibi elevates the Quran over the Sunna much more than in
eradidlonal theelogy and legal theoryand the general ludications of the
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Meccan revelation over the Medinan ones. This is because in his search for
certainty, the Meccan verses “establish the most general and universal prin-
ciples, namely, the protection of the right to religion, life, mind, progeny and
property.”® Those, of course, represent the highest level of certainty with
regard to the aims of the divine law—the “necessary” level (the darariyyat,
above the hajiyyat, or needs, and the tashiniyydt, the improvements to human
life). This is because these values have been extracted as principles in these
verses, and also because they have been culled through the many specific
injunctions throughout the rest of the sacred texts.

With this in mind, take a look at what Qaradawi writes at the beginning
of his exposition of what the “Middle School” teaches. Notice the same kind
of epistemological considerations as in Shatibi, the same focus on the general
versus specific rules, and the centrality of the Sharia’s objectives. He has just
asserted that the three levels of the magdsidal-shari‘a are certain. He then
adduces his “proof™:

The proof of this is to be found in the way the shari‘a is discovered (or
“induced”: istigra‘) and reflection is given to the texts’ indications, both
comprehensive and specific ones, and to the general considerations based
on the meaning of those texts. This general reading cannot be confirmed
[as an overall objective of the shari‘a] by a specific injunction but only as
indications begin to converge, one added to the other, and so on, with
different goals behind them, so that by scanning their totality one thread
appears, with all the indications pointing to it. To a certain extent, chis
is what a general reading produces: decisive generosity and courage in
knowing God’s pleasure with oneself, and the like. As a result, people
do not rely on a specific passage in order to discover the Legislator’s pur-
pose for these rules, and never as a specific injunction, but it comes to
them through literal meanings and general ones, both unconditional and
conditional starements, and specific rulings, in different times, different
places, in each and every section of Islamic jurisprudence (figh), and in
each and every area of jurisprudence, so that they gather all the indica-
tions of the shari‘a into a circle of protection around those rulings, while
at the same time paying attention to the linkage of ideas expressed either
directly or indirectly.54

Yet despite all this fancy methodological foorwork, Qaradawi—just
like his mentor—cannot extricate himself from the weight of the literal-
istic hermeneutic that had captured the minds of all Muslim jurists in the
premodern era. Although Shatibi didn’t subscribe to the Ash‘arice theology
that denied humans the ability to discern the reasons behind the commands
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and prohibitions of the texts, “and although he advocated an inductive, not
a literal, understanding of the divine sources, he remained, as attested in
his fatwas, obdurately loyal to the positive doctrines of his school.”® Still,
Qaradawi often cites Muhammad Rashid Rida as a “jurist” who inspired
him in the direction of purposive figh—the subject of the next section’s

brief excursus.56

Qaradawi’s Debt to Rashid Rida

The first great reformer of modern Islamic jurisprudence, writes Hallag, was
Muhammad Abduh, though he offered nothing new in legal theory. But he
did produce “a theology that was necessary for restructuring and rehabili-
tating legal ideas.” In doing so, Abduh distanced himself from traditional
Ash‘arism and postulated the power of human reason to discern right from
wrong.®’ Yet although he elevated reason, he was still careful to keep reason
and revelation as complementary ways of finding God’s path; in the final
analysis, they could never contradict one another.%®

Zaman in his earlier mentioned essay on “The “ulama’ of Contemporary
Islam” points to Rashid Rida, Abduh’s disciple, coauthor, and editor of
the Mandr journal,® as the first jurist to seize upon the utility of pub-
lic benefit (maslaha) as a means for retooling Islamic law in the mod-
ern world.” This is the central argument of his 1928 work Yusr al-islim
wa-usil al-tashri* al-amm (The Ease of Islam and the Foundations of
General Legislation), which I have analyzed in greater detail elsewhere.”!
Besides being a deliberate “wasati” discourse, Rida’s strategy in that book
was to amplify “the concept of public interest to such an extent that it
would stand on its own as a legal theory and philosophy.””? But in the
end, quips Hallaq after his analysis of Rida’s “doctrine,” “[it] amounts
to a total negation of traditional legal theory.””> Why such an extreme
statement?

Allow me to summarize Hallag’s evaluation of Rida’s legal theory with

the following points:

1. The Quran and the attested Sunna are infallible with regard to mat-
ters of worship (a/-ibadit ). On general matters of human experi-
ence, however, even the Prophet is known to have erred. This area
includes social transactions (a/-mu‘malit) which have been defined by
the texts, as well as the majority of everyday issues in human society,
which fall into the wide category of the permissible. Even past rulings
of figh in these area can be overruled today in the name of public
benefit and necessity (darira).
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2. Rida in essence dismantles the two traditionally top-tiered “rational
foundations” (usi/ al~agliyya) of Islamic law, analogical reasoning
(¢iyds) and the consensus of the scholars (¢jma‘). Agreeing in part
with the Andalusian jurist Ibn Hazm (d. 1064) who forbade any use
of analogy, he nevertheless joins Ibn Qayyim in stating that when it
clearly promotes maslaha, then 4iyds is necessary and laudable.”* As
for the use of consensus (fima), it is now obsolete in view of the fact
that Muslim jurists have never truly agreed on important legal issues
since the days of the Companions.

3. As for texts in both the Quran and the Sunna that are not abso-
lutely clear (gar al-dalala), whatever their traditional interpreta-
tion, they can be overriden by considerations of maslaha and darara
(“necessity”).

These three considerations lead me to agree with Zaman who, leaning
on Malcolm Kerr,” asserts that Rida cannot hide his own “discomfort with
the implications of his own proposals.”” Here again is the tension berween
human reason and divine revelation:

As concerned as he was with demonstrating—and making room for—
the responsiveness of the law to changing needs, the case for such respon-
siveness threatened to make this law appear as the product of human
cffort, a matter of historical evolution, rather than as a divine blueprint.
Rida could not have it both ways; and his discomfort with seeing the
divine and sacred dimension of the sharia dissipated by the emphasis on
its historical dimension is best illustrated by his polemics against those

who seemed to him to emphasize the human and historical dimension
of the shari‘a.”

This is the dilemma Qaradawi has faced as well, but unlike Rida, he draws
back from such sweeping statements and establishes clear boundaries, as we
shall see. Bur here is how he makes use of Rida in his book about the objec-
tives of the law.

Qaradawi had just enumerated the five “necessary” objectives of the law
as laid out by Ghazali and he asks this question: Isnt it possible to define
the shari‘a’s objectives in another way? Indeed, he answers, just look at “the
moderns and contemporaries” and how “they speak of the objectives of Islam
or the Muhammadan message, or the Quran’s objectives.” For instance, in
Rida’s The Mubhammadan Inspiration” we read how he does not deduce the
three levels of benefit (maslaha) as did “the mainstream usuliyyin” (25).
Rather, “he broke down the issue into detail according to the topic with
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which Islam was dealing, and the greater objectives (al-magasid al-kubra)
that the Qurian fulfills in the life of the #umma. Rida listed ten objectives
for the reformation of humanity (isléh). Of particular relevance here are
numbers 3, 5, 8, and 9: promoting science; getting Muslims to practice their
rituals and ethical code more strictly; working for peace and fighting cor-
ruption; and “granting women all their humanitarian, religious and civil
rights.”78

Plainly, Rida was thinking globally, yet not just in the perspective of
da‘wa but in the larger framework of global human welfare according to
the ethical norms of his day as well. In a previous book, writes Qaradawi,”
under Islam’s objectives he himself had listed five:

edifying the righteous person,

edifying the righteous family,

edifying the righteous society,

edifying the righteous umma, and

a call [to work] for the good of humanity.®

kol S

Working out in concentric circles from the individual to all of human-
ity is one way to look at these objectives. A more telling list comes from the
next section, “Circumscribing the [Law’s] Objectives into the Five General
Ones (al-kulliyas).” Although Qaradawi believes that the five hudid pun-
ishments can be tied to the five top-tiered objectives first enunciated by
Ghazali (a fact that makes them even more binding), he does not see the
list as exhaustive. There are other “necessary human benefits” (a/-maslaha
al-daririyya). Think of all the ethical values that govern social life (al-givam
al-ijtima‘iyya), he adds, like “freedom, equality, fraternicy, solidarity, and
human rights.” This sounds a lot like Rashid Rida, though now updated to
a twenty-first-century context.

Then, in the last third of the book, in the chapter titled “The Central
Tenets of the Moderate School,” Qaradawi’s second point is about “under-
standing a text in the light of its reasons and contexts (mulibisatiba).” His
main adversaries here are the “puritans”® who want to take every text of the
Sunna literally without any regard for its historical context. He reasons, “A
deeper scrutiny [of the issue] will show that the hadith are driven by time-
specific circumstances so as to meet a perceived benefit (maslaha mu'tabira,
or “subjective”), or avoid a particular harm, or solve a problem relative to
that time, or they are based on a custom of that day, but which is no longer
relevant today.”** One example has to do with the minimum of gold or
silver a person owns that is liable for payment of zakat. Prices fluctuate all
the time, argues Qaradawi, and though this is a topic thar falls under the
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rituals of worship, it is certainly different from the rules governing prayer or
the fast of Ramadan.

His fourth example is the following hadith: “T am Innocent [of the blood)
of any Muslim who lives among the associarors,” M any mufds have under-
stond this o mesn Muslims cannor Hve among non-Muslims and have
thereby creared grear difficulries for Muslims needing to live in Europe, ar
feast For g time, for medical purposes, studies, work, business, fleeing per-
secution, spreading Islam {da‘wa), or teaching new Muslims and seresigeh-
ening them.* Then he quotes Rashid Rida, who taught that chis hadith
was glven in the context of Muslims manm:mm 10 exnigrate from non-Mustim
fancls in order 1o give support to the Prophet. This, of course, is no longer an
issue, Alse, this is 5 hadieh with 2a incom plete chain of rransiicrers {(mursul)
and tha s why Bukburi never included jt,84

Those whs argue rhis hadith s soill valid peing 1o its context, The Prophee
had sent some men 1o Khathan on a secret mission, but sote of them were
killed there while they were praying, Muhamimad said, “only pay half the
blood money on cheir behalf)” since they were 100 far away to determine
exactly what happened. In any case, when emi zration {hifra) is mandacory,
and those who don’t emigrate are killed, those are the ones of whom the
Propher said, “I am innocent of their bivod.” Qaradawi, wielding giyds as
a tool, concludes thar che texts ruliug is tied 1o fis o —the rmason for
the original ruling, When thar reason o longer applies because of changed
clreumstances, the ruling iiself uo longer apples—which means thar this
hadith {whether refiable or n1ot) is 1oor today.#

All the eardier discourse is thar of a jurist taking inspirarion from Rida
and offering his own legal opinion as a mufti-—and nor just any mudii. He
speaks as the president of the Enropean Council for Farwa and Research and
the International Union of Mustn Scholars—the culminadon of & long,
iltustrious legal career sponsored by, bur nor limited w, the Qarari royal
fagnily. What is also relling in his full-lengeh defense of the purposive wxmmml
pridence is its climax: weu appsudices, all farwas by “wlomd he considers
leaders of the wasatiyya schiool of jurisprudence 5

Mot surprisingly, the fiest one is by Rashid Rida, who offers his opinion
on Islam and the permiissibility of a constirurion. Rida argued in the lare
19285 vhat the alternarive to 3 constirution is absoliyre powsr, wherher of
the religious or secular variery, and that for reasons of jusdee and for the
dignity of the wmma, power must be Hmired by a law that people can agree
npon. Por chis reason, he thoughn, the Turks and Persians were right ot this
score.” Considering the iniportance of Rida in his book, Caradawi’s choige
of his fatwa to open rhis “Wha's Whe” of moderare 1afis 1o aor amn,mi?
ing, Bur why use a favwa on political issues? The tmportance of polides for

o
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Qaradawt s precisely what will help us discern berrer whar is behind his use
of ehe purposive mechod,

Garadawi, Purposive Figh, and the Role of the ‘whama’

fris significans char Qaradawi, frail as he was, decided o come 1o Catrn just
days after Hosnl Mubarak had been ousted by the “January 25 Revolntion.”
The throngs of faichful Muslims™ in Tahsir Square thar Friday, Bebruary
18, 2011, the Friday of Victory {fum'ar al-nasy), were all sympathetic to
Qaradawi’s message as a patriot and most of them would alse have been
supporsive of hiira as a symbal of the Muslim Brocherhood. An indivation of
how importane this was to Qaradawi himself is the publication of & whole
book devoted to this appearance: The January 25 Revolution of the People:
Sheikb Quradawi and the Egyprian Revolution.® This coflection of sermons,
speeches, and farwas by Qaradawi—and especially the 80 or so color phoro-
graphs—cleardy serve to emphasize his crncial polirical role as an ‘@lim with
Egypian roots and an nrernational srarus,

At one point in the book we read Qaradawi’s open letter responding o a
farwa issued by Grand Muftd Ali Gomaz who twld people to sray home and
no longer demnoustrate, mostly because President Mubarak had fust issued
a list of reforms he promised w undertake. He warned thae even “peace-
ful demonstrations” cau lead to chaos (fisna). Parents were ro forbid cheir
children from arending demonstrations.”™ Qaradawi disagreed with him
frou the beginning and after much discussion raised this question, “In what
should a ruler be oheyed?” His answer was sirple: a Muslin ruler is 5o lord
and no god—he can only order his subject in accordance with what bis
Creator has laid our. As the Propher said, “Obedience applies only ro righ-
wous coupmands.” He quoted another hadith that staves thar “In the case
of wrongdolng there is ao paying attention and no obedience.” The case of
Egypr in 2001, then, is clear-cut for Qaradawi, since the state had ordered
the killing of peaceful derconsrrarors. This is uot just sin, s one of the great
sins {af-kabiin)

This wonld seern Hike an idea] culmination of a whole career devored 1o
the promotion of an activist Istam that in essence “retakes” entire nations
from the grip of Western secularist governance and infuses then wish the
spirir and lerrer of the Istamic wessage. Further, this is done o the name
of a “moderare” lslam, eschewing both the extremes of the lireralists and
the vagaries of the “denders,” or the “secularist” Mustins. Coptic Christians
are affirmed as citizens of Egype on par with theie Muslim comparrios
and therefore democracy and hunian sighes are now seen as Istamic values.
Further, as you reflect on the two internal carrents Garadawi aims o refute,
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notice the similarity of this wasatiyya message with the one we discerned
both in Shatibi and Rida.”?

Now how does his recent embrace of the magasid al-shari‘a approach to
Islamic legal theory fit into this scheme? Allow me to answer by summariz-
ing some of our findings in the first part.

1. Undoubtedly, as Qaradawi turned to usi/ al-fighin the early 1990s, he
realized as he read Tufi, Ibn Qayyim, and Shatibi that several elements
nicely coalesced to form a comprehensive approach that enabled him
to delineate more clearly the middle path between the two extremes:
(a) God’s law was revealed for the purpose of not just individual wel-
fare in this life and the next but public welfare as well (maslaha in
both cases); (b) the clear distinction between specific texts from the
general ones and specific injunctions from general principles; (c) the
linking of the general texts to the higher purposes of the law; and
finally (d) the method of induction (istigra) by which those broad
values are extracted from the text and qualified as “certain.”®

2. This view of legal theory was coming to prominence all around him
at the same time. It was in this sense that T wrote that Qaradawi
“hitched his wagon” to a popular movement. But Qaradawi did so as
a leader, as his keynote address at the 2004 conference on the shari'a
s objectives in London amply artests.*

3. Asan ‘lim of the historic “middle path,” Qaradawi has consistently
aimed ar bolstering the role of the ‘wlama’ in twenty-first-century
global society—on three levels: (a) his production of knowledge (his
own collection of fatwas,” his many books on both figh and usul a/-

figh); (b) his institutional presence in the ‘wlama’ establishment;%
() his activism in both social and political causes;”” and (d) his use of
the Internet and satellite TV in order to reinforce the traditional role
. of the ‘wlama’, that is, to act as the guardians of Islamic knowledge,
religious guides for Muslim peoples, and privileged advisors to rulers.

I have argued elsewhere that his magasidi methodology wrought no dis-
cernible changes either in his previous convictions or in the content of his
farwas.”® But let me give one example to illustrate how conservative was
Qaradawi’s view of the “true” Islamic society. Zaman rightly pointed out
how for Qaradawi in a modern society people have lost their traditional echi-
cal moorings. Therefore, Qaradawi urges the imam, or head of state, to leg-
islate discretionary punishments “to curb usury, bribery, usurpation of the
rights of the orphan, neglecting prayers, harassment or assaulting of women
on the streets, and other evils.”® As Zaman sees it, “the distinction between
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sin and crime, between moral and legal infractions, collapses here.
many places of Dirdsa f magasid al-shari‘a, he also makes it clear that the
prescribed punishments in the clear texts (the hudid) are “permanent and
unchangeable.”'!

What his magasidi turn did allow him to do, however, was to rebut the
harsh legalism of the literalists by providing a needed softening of their rigid
discourse.'" It also gave him more flexibility to intervene in the political
arena following his own convictions, as the case of the Egyptian “revolu-
tion” illustrates. Yer that “middle course” is a very relative one, as Grif and
Skovgaard-Petersen rightly point out.'®® With his position on homosexu-
ality, his promotion of the hudid and the intervention of a moral police,
he seems reactionary and extreme for most Westerners. Yet he seems far
too lenient for many conservative Muslims in his politics and advocacy for
women'’s rights, This leads me to my last remark.

Although Qaradawi’s turn to the now-popular purposive jurisprudence
has not produced any real change with respect to his seminal positions in
Islamic jurisprudence, might not hisadoption of an ethical theory thar moves
away from traditional Ash‘arism (ethical voluntarism) and—ar least in the
areas not mentioned “clearly” in the texts, adopts ethical objectivism with a
concomitant epistemology that allows people to discern ethical values—in
the direction of rationalism have opened a Pandora’s box for those who will
follow? The only barrier stemming the tide of a historical contextualization
(or even relativization) of revelation is his insistence that clear texts in the
Qur‘an are not open for discussion. They apply to all times and climes. But
with regard to the body of hadiths, he has made some compromises with the
traditional hermeneutic. These sayings had a historical context and only the
general principles apply today.'%4

If one accepts that the Prophet’s judgments about how his community
should be ruled in his time can be modified when applied in our changed
context, why not the Qurian also, many would ask? Several Muslim academ-
ics specialized in Islamic law are leading educated Muslims in this direc-
tion.'”” But nowhere do we see this in ‘wlama’ circles, even in the West.
This is why I contend that patrolling these boundaries seems to be about the
protection of a professional guild.

Still, even the conservative International Institute of Islamic Thought
(I1IT) has endorsed a rather bold reformist book Toward Our Reformation
by a non-‘2/im on the late economist Mohammad Omar Farooq. The book
not only lambasts the abuses and irrational extremes of the ‘ulama’ of both
then and now but also castigates their culture of literalism.'% He also points
forward to a new “value orientation” by which the ‘wlama’ would join forces
with social scientists and other people conversant with the needs of twenty-
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first-century societies in order to help Muslims embody the true values of
their faith and help change the world for the better. He says, forget about
“magqasid al-shari‘a”; let’s talk about “magasid al-Islam.” This, it seems to
me, is a big step away from traditional Islamic jurisprudence. What might
this portend?

Clearly, as Zaman rightly argues, the ‘wlama’ will continue to find
ways of reinventing themselves whatever future changes our global society
deserves. My point in this chapter is that shifting the focus on values rather
than on the letter of the law, or moving further away from revelation toward
human reason, will likely strengthen the authority of non-‘ulama’ preachers
and Muslim intellectuals and weaken that of the ‘w/ama’ in the long run.
Qaradawi’s turn to the al-shari‘a’s purposes may not have helped his cause
after all.

Notes

1. See the (incomplete) bibliography provided in Bettina Grif and Jakob
Skovgaard-Petersen, “Introduction,” in Global Mufii: The Phenomenon of Yusuf'
al-Qaradawi, ed. Bettina Grif and Jakob Skovgaard-Petersen (New York:
Columbia University Press, 2009), 251-254.

2. Ibid,, 2. This is the first full-length book in English on Shaykh Qaradawi.
For his connection to the Society of Muslim Brothers, see Husam Tammam’s
chaprer in the same book, “Yusuf al-Qaradawi and the Muslim Brothers: The
Nature of a Special Relationship,” 55-84.

3. It was his teaching position at the Institute of Islamic Culture at the Al-Azhar
University that gave him the opportunity to represent them in Qarar in
1961. There he developed an exceptionally close relationship with the emir
of Qatar, Shaykh Khalifa b. Hamad Al Thani who died in 1995. I come back
to the significance of his Qatari residence and his role in the “January 25
Revolution.”

4. See Alexandre Caeiro and Mahmoud al-Saify, “Qaradawi in Europe, Europe

= in Qaradawi? The Global Mufti’s European Politics,” in Global Mufti, ed. Grif
and Skovgaard-Petersen, 109148,
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e-cfr.org/2013/) for their 23rd International Session, June 25 to June 29, 2013,
in Sarajevo, Bosnia. It includes a video link to the final declaration made by
its president Yusuf al-Qaradawi on June 29 (accessed August 6, 2013). Based
in Dublin, it was founded in 1997 as an initiative of the Federation of Islamic
Organizations in Europe (Brussels), which is mostly funded by Arabian Gulf
countries.

6. See the IMUS website, heep://www.iumsonline.net/en/.

7. Ehab Galal, “Yusuf al-Qaradawi and the New Islamic TV,” in Global Mufii,
ed. Grif and Skovgaard-Petersen, 149-180, at 150, emphasis his. See also
Noah Feldman, “Shari‘a and Islamic Democracy in the Age of al-Jazeera,”
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in Shari'a: Islamic Law in the Contemporary Context, ed. Abbas Madanat and
Frank Griffel (Stanford, CA: Stanford University Press), 104-119,

Lila Abu-Lughod, Dramas of Nationhood. The Politics of Television in Egypt
(Cairo: American University Press, 2005); Dale F. Eickelman and Jon W.
Anderson, “Redefining Muslim Publics,” in New Media in the Muslim World.
The Emerging Public Sphere, ed. Eickelman and Anderson (Bloomington:
Indiana University Press, 1999), 1-18; Dale F. Eickelman and Armando
Salvatore, “Muslim Publics,” in Public Ilam and the Common Good, ed.
Salvatore and Eickelman (Leiden: Brill, 2006), 1-27, See also Jacob Skovgaard-
Petersen, “Yusuf al-Qaradawi and Al-Azhar,” in Global Mufti, d. Grif and
Skovgaard-Petersen 27-54.

Galal, “Yusuf al-Qaradawi and the New Islamic TV,” 164,

Ibid., 173.

I know of at least three Qaradawi titles with al-sahwa al-islimiyya in them,
including this one: Al-sahwa al-islamiyya bayna l-ikhtilaf al-mashu‘wa-1-
tafarruq al-madhmum: dirasa fi figh al-ikhtilaf fi daw al-nusus wa-l-magasid
al-shari‘a [The Islamic Revival between the Permissible Differences and the
Reprehensive Disagreements: A Study in the Light of the Sacred Texts and
the Purposes of the Shari‘a) (Beirut: Al Risala, 2000). Combine thar with his
emphasis on wasatiyya and you find the heart of Qaradawi’s message addressed
to the global Islamic umma,

The previous reference (The Islamic Revival, 1990) is the first title with “the
purposes of the Shari‘a” in its title. Still, that theme is not a major component
of the book. What is even more surprising is that four years later Qaradawi
does not even mention purposive jurisprudence in a small book devoted to
contemporary figh: figh al-ijtihad al-mu'asir bayna al-indibat wa-l-infirat
[Contemporary Juristic Reasoning between Discipline and Excess] (Cairo:
Dar al-Tawzi‘ wa-1-Nashr al-Islamiyya, 1994). Human benefit (maslaha) only
comes up in the last of the six “errors” committed by some contemporary jurists
according to Qaradawi: “Exaggeration in the Use of maslaha, and Even at the
Expense of the Texts” (66—86). Besides the usual discourse on the three schools
with the middle one being the only valid truly Islamic one (al-wasatiyya), what
is striking here is that the last section is devoted to refuting Sayyid Qutb’s juris-
tic reasoning, His position on contemporary society being apostate (as associ-
ated with pre-Islamic Arabian jahiliyya) and other related views are extreme, he
writes, and “all the thinkers of the Islamic Movement” today repudiate those
views (101-132).

See later the discussion on Rida’s influences on Qaradawi, which he deals with
in the nexr section of the chapter.

“A Turn in the Epistemology and Hermeneutics of Twentieth-Century Usul
al-Figh," Islamic Law and Society 11:2 (2004), 233-282; “Magasid al-Shari‘a:
Epistemology and Hermeneutics of Muslim Theologies of Human Rights,” Die
Welt des Islams, 47:2 (2007), 149-187; and the forthcoming “Shaykh al-Qar-
adawi: Standard Bearer of the New ‘Purposive Figh,” in Comparative Islamic
Studies (forthcoming).
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! put the word in quoration marks, only because it is nothing liks one of the
readivionsl fegal schoels {madhabi®y of vaditional Tslam. Sclf, ic's a way of
thinking that, as 1 show farer, clearly sinks its roots deeply into the soil of the
ttadicion and is becoming move and more 3 tecognizable moveraent. T would go
farshen it is arguably che fens dhrongh which all Islamic law 1o the farare will
be viewed and practiced.

The Research Cenere was founded as a branch of Sheikh Yamani’s Al-Furgan
Istaraic Heritage Foundusion in London {see “The Chairman’s Introducripa”
for more dewsils. ar hetpffwwwabfurgan comfenfad-furgan-foundation/
abimqasidichatrmans-introduction). Yamani is x selfranghe Wim with long-
seaching politcal connectlons, since for rmany vears he was Saudi Arabia’s
Minister of Perrolonin, He is also an ideal bridge berween Ease and Wess by
virne of his |. D, from Havvard University.

(o editors’ narnes given), Magasid al-shari'e was qadya wi-asr: majpndat
i Prrposes of the Istamic Law and Contemporary Issues: A Collection of Papers]
(London: Al-Purqan Islamic Meritage Foundation: Al-Magasid Research
Cenrre in the Philosophy of Islamic Law, 2007},

Magusid ab-sharia al-ilamiyya wa-gadaya al-asr: bubuth wa-wagad' (A Sudy
of the Shari'a’s Purposes: Between the General Purposes and the Specific Texts]
{Cairo: Dar al Shurug, 2006}, This texthook becomes the focus of the section
tarer "Qaradawi’s Appropriation of Shatbi’s ‘Purposive Figh.”

Quradawi has always been » crdtic of the Muburak regime, though he cer-
tainly vemained popular with students and faculey at his alma niater, AbAzhar
Universicy,

Mahmud Famdi Zaqrug, Minister of Awqaf, ed, [The Objectives of the Tstamic
Shari's and Consermporary Issues Research and Realiies], The 22nd General
Conference of the Supreme Council of Istamic Affairs, Vo, 1, Calro, February
2225, 2018, Cairor The Supreme Councl of Islarnic Affairs, Minisery of
al-Awqaf, The Arab Republic of Egypel. Under the Supervion of the President
Muahammad Hosni Mubarak,

Twvo bosles with this phrase in ies tirles show his preoceupation ia the 1980y
al-Sabwa al-islamiyya bayna Ljwnud wa-lsaraenf {The ldamic Awakening
between Rigidity and Exreemism] {Cairo: Makrabar Wahba, 19825 af-Sabwu
al-istemizya wa bumum dl-waran al-arabi wa-d-islmi [ The Tslamic Awakening
and the Worrles of the Arsh and Rdamic Madon] {Caire: Dar al-Shurug,
1988}

His firse book on legal theory was in 1993, but only ene chaprer is devored 1o the
objectives of the Shacta: Madkhal li-dirasat al-shari'a al-islamivya nsroduction
to the Study of the Idamic Sharta) {Betrue Muassar al-Risalah. A second edi-
ton came our in 2001, published by his wsual publisher fn Caire, Makeabat
al-Waliba. For more dotails on this, see my arricle, “Sheikh Yusuf ab-Cueadawi;
Swadard Bearer of the Purposive Figh.”

‘This was first published in Calro by his standard publisher, Makiabar 2l Wahba,
258 ehe Fourth volume in the series of books on each of Hasan ab-Banna's ewenty

24,

Yusuf ab-Qaradawi's Purposive Figh e« 83

principles (ustl). To my knowledge, Quaradawi never went beyond this fourth

insealiment. Perhaps he felt thay, considering his age, e would not be able w

finish the series. Perhaps he way also rying w distance himself from the Mushin

Brotherhood a bit move ar thas stage. In any case, as he explaing in the fisse vol-

wme, he had often given lectures on dhese 20 principles and each one bad been

recorded on casserte tapes thar had widely dwulared (Shusmnd al-irdam, “The

Comprehensiveness of Tstam,” vhe longer dicle being: Nabws wibdar fikriyyn #-2-
“amitin B-lislam fi daw' shavk Hmi pogfassil Hefusul al-Bhrin l-l-chabid Hasan

sl-Banna' —ai-‘asd al-awwal shumnd al-fstaom [Toward the Oueness of Thoughy

for Musiim Activizes in rhe Light of & Dersiled and Knowledgesble Explanarion
of the Martyr Masan al-Banna’s Twenty PrinciplesThe Firse Principle, The
Comprehensiveness of Tslaml (Cairo: Makeabar Wahba, 1991

Mubammad Qusim Zaman, The ‘wlama’ in Conremporary Blam: Custodians of
Change (Princeron, Mt Princeron University Press, 2002).

Fd. Arreando Salvarore and Dale B Bickelman {Leiden, The Netherfands:

Britl, 2066}, 129-155.

thid., 13}

An excellent and succinar historical survey of this concepr can be found in

Felicitas Opwis, “Tslamic Law and Legat Change The Concepe of Maslabe in
Classical and Contemporary Islamic Legal Theory,” tn Sharfa: Idamic Law in
the Conterporary Consext, ed. Abbas Amanat and Frank Geiffel Srnford, CA

Seanford Unlversity Press, 2007} See nty own chaprer b that book focused
an the modern Moroccan scholar and polidcian ‘Alal al-Fasi who also made a
significant contribution to the theory of the Shari‘y’s purposes (CAllad ab-Fash
Shari's as Bheeprioe for Righeeous Global Cltizenship,” 83-103)

Zaman Mubsmmad, ., “The ‘Ulami of Comemgporary Isdam snd Theie
Conceprions of the Common Good,” in Peblic Llam and the Common Uoad,
ek Armando Salvarore and Dale £ Eickelman {Leiden, The Netherlands: Beill,
2006}, 132, Wael B, Hallag, himself ciced by Zaman carlier, dates the appear-
ance of this debate about tie public good w the lawe thivd century of the Isfamic
era: “Cuerengy available sources indicate that some tdme towand the end of
the third/ninth century and the beginning of the foucthfrenth, die concept
surfaced in legal discourse, The point 1o be made here is that the docerine
of maglaha evolved from chscure beginnings, to become in the ffthfelevenh
century an essential component of gévds and in less chau three conturies afer
Chazali, & acquired such a prominent status that a whole theoretic was erected
around 17 (A Hiwory of Idamic Legal Theories: An Introduction to Sunni watif
al-figh, Cambiidge, UK: Cambridge University Press, 1997, 132},

For a more desailed summary of chese easdy epissemic debares in the first cen-
taries of Istam, see Adis Duderija’s fizst chaprer {especially 27-35) in his book,
Constricting o Rellyiousdy Idedd "Believer” and "Woman” in Islam: Neo-Traditional
Salafi and Progressive Muslims' Mexbods of Foterpresation (New Yo Palgrave
Macmillan, 2011} He helpfully teases out the competing hernteneutios and
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epistemologies of the abl al-Hadish and abl al-Madbahib (the more rational by
inchined legal scholars of the four main logal schools).

See Mlbere Hourand, Reason and Tradition in lamic Ethics (Cambridge, UK:
Cambridge University Press, 1983), for 2 discussion of the refevant jssnes; and
Madijid Fakhry, Esbival Theories én Ifam {Leiden: B, 1. Beill, 1991,

Consider che historic etfore by the Jordanian crown 1o gather Muslim scholars
and feaders from all schools of thought 1n 2003, leading them all o sign the
Avamant Message, which specifically mentions Ash'acism as its offickal theology
?_.EE.mm:ﬁww?amzxmm.nﬁv.

L am simplitying abniost 1o the point of distorring a longer disoussion | offered
in “A Turn in che Epistemology and Hermeneutics of Twentieth-Cenvury Dsul
al-Figh” 136-244, A necessary corolfary w the “ethical objectivism” of the
Mu'rzilices Is the human capacity o choose between right and wrong—oth-
erwise, how could God eternally punish an auromarn? That would be grossly
unjust, they would say.

Hallag puss io dhis way: “This is the Mu'tazilite rener that haman aces are either
gond ar bad, and the mind, independent of revelagion, is capable of determin-
ing which act is good and which bad” Then he adds thar this position “mns
in diametrical opposition w0 the most fundamental priaciple of Sunni Juris-
pradence, namely that God decides on all marters and thar the human mind

is ureerly incompetent to fuuction as a judge of any human 2cC” (4 History of
Elamic Leval Theovies, 135,

They were people of tawhid {(unity of God) becatse they argued againse God
having any ateribures, as chose might threaten the statns of God s the only
eternal One, T argued in my book Sarth, Empire and Sucred T Muslims and
Christians ay Trustees of Creativn {London: Eqguinox, 2010) that modern Mustim

scholars and ineelleceuals all interprer God's empowering of Adam as his trustee

{khalifz) and thereby reaching him “the names of all things” (0. 2: 30--34) as
a mandare for afl of humenity o manage the carth in God's scead, As such,

humaniry Is uedesstood by mainseream Muslins (Skia and Sunnis) roday as

endowed with frse will and the capacity to make erhical choices for which they

will be held accountable by him on the Last Day. This theological posicion, afse

embraced by (aradawi, is in fact 1 creative reworking and hlending of classical

Ashiarism and Mo'razilism,

Apalogical reasoning (9frds) is one; the orher i the consensus of the scholass

(). The vwo tmost aoehorfacive sousces, however, are the scriprural oneg--

OQuitan and Sunna,

Zaman, “The Ulama of Comemporary Islam,” 136, He comments at tenpgrh

on Qaradawi’s book Sfdsa absharia, 145-150. The debate shour Tufl s

clearly a pressing coneern to Qaradawl, as he even mentions It in his Fepage

Introduction: "And we discussed [in this boak] the apisioy of the Hanbanli

jurist Majm ab-Din ol Tufi and the much poblicized allegation thar be can-

celed the [sacred] vext in the name of maeshahs, even o the poine of saying vhar

wmslufea averrides a declsively clear texr {nass qari). The man & innocent of that

feeror), as we proved i from his own words” (9101 Since Tufiis repuharly used
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by the scholars and thinkers reore liberal than Qaradawi, this kind of discus-
sion comes up i all of his books on legal fssues.

Caradawi, Dirde fi magisid al-shari'a, 12 (ef. note 18

Garadawi explains in the beginning of bis book that he means w0 use the rerms
smde, wall af-amy, and hdkim incerchangeably, The word T refer to in the pent
paragraph, which I reanstate as “rulers,” is the plural of ddlkim, sudbim,
Quaradawl, Siydsa al-shari'a, 3L

Thid,

Licerally, they were guiley of "z limired understandiug of the Sharia and a lime
ed understanding of reality” {Ibid., 32},

Ibid., 32-33.

Ibid., 33. Qaradawi gives no precise reference for this maserdal, exvept o say
in the previoss paragraph that he iy referring o Ihn Cayyim’s bool FMam
al-musoagyi'in ‘an yabb al-glomin {Informadon for those Who Witre abows
the Lord of the Words], Two exceptions in chis chapeer: on page 36 he refers
t pages 13-19 from Ibn Qavyin's book af-Furmg al-bubmivsa fiel-sivasa
at-shariypa [The Legal Pathways in Sharia-Inspired Politics); and en page 39
he referrences the Mam al-muwageiin, Vol 4, 375-379. It is difficult 1o know
whether he is in fact quoting or fust paraphrasing,

Qaradawi, Sivdse alshari'e, 33.

This was a key rerm in the early debares in the late second century between the
ahl al-Huadith and the emerging abl alra’y “the people of reason-based opin-
ion”). See Duderijn’s apt discussion of thejr parring of the ways, with the more
rationaily inclined applying their hermeneutical and epistemalogical merhods
to the CQuran and Sunna. As opposed w the formers” textually centered models,
the larrer put greater stock in the human mind ‘agf and ks abiliey w discern
ethical principles within the text thar then allowed them o find rules of con-
duer in sirvations abour which the wxts were sifent (Conseructing g Religlonsly
Ideal “Bellever” and "Woman" in Flam, 29-31%

Ihid., 56,

Qaradawi later sakes Thy (ayyim o task on this issue, saylog that he s being
o restrictive here, rthough he doesnt explain why or give soy examples 1o the
contrary. Whar he does say, however, Is that Tbe Qayvim’s statement that che
legal rulings made by the Companions {and especially the “Rightly Guided
Caliphs” as rulers) are still binding on Mushims in his tisme, Qaradawi brings up
a favorite theme here, asserring chat their decisions were based on the needs of
their own thmes and clrcumstances. For that reason, we mighe have to part ways
with sowe of their secondary rulings (wa-gaid sukhalifihim § bad araihim
ab-juziyya), given thar legal relings muse be niade secording to the necessities
of wach tirse and place (ibid., 623

Quosting 1bn Qayvim he Hists five differcnt eypes In this category {Ibid., 57}, bur
there Is no need for us to go int this kind of derall here,

Hid,, 62.

{Jaradawi, as mentioned earlier, rejoins most convemperary heclsts and scholars
in arzicelaring this kind of edhical objectivism and eying it to the “objectives
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of Sharia.” Hallag sees this as comirng more directly from Shatbi, the subject
of my next section: “The individual is then God'’s depury on varth in char he
represents, of onghe to represent, God in promoring social welfare thirough
adopring rhe same intentions that God adopred when He decreed the law” (4
Hiztory of lslasic Lega! Thearies, 183).

Muhammad Khalid Masud’s serninal work on Shatibi came out in 1989 (demic
Legal Phifosophy: A Study of Abu Ihag al-Shatibi’s 1ife and Thought, New Dethi;
Incernational Jslamic Publishers). Hallag devares a whole chaper to Sharibi,
bestdes many references to him ju other places in his book on legal dheory,
As T explain later, his grearest contribution according 1o Hallag is in che feld
of epistemology—and in pardcutar his systematic use of induction as 2 tool
focused on the Quran. Hallag writes, " The significance of induction as he paL
# to use in the service of legal theory does nor seem 1o have been appreciated by
posterity. We detect no influence by his theory on lacer generations” (4 History
of Idamic Legal Theories, 206),

Cf noee 18,

Here we see Qaradawi’s thetorical skills ar work. The sbel he choases is that of
one of the schools of Idamic faw rhat was later discrediced. It had been founded
by Andalustan scholar Ton Hazn (d. 1064) whose reputarion is still very good,
mostly because of his Famnous wotk on compararive theology and a painstaking
enwmeration of hevetical groups. Ibn Hazm was also the eponvmons founder of
the Aabiryys school of Taw, which was best known for its rejection of analogical

teasoning. ls name cornes from the word “liveral” as opposed to “figurative”

referring to che meaning of a exe. It was largely s reaction against the dominant

Maliki school in Spain ar the dme {Shacthi was a Makliki furisth--ethe school

that had most emphasized the importance of masheba unell then.

Caradawi, Dirdsa f magdyid al-shari'a, 45, In 2 footnote on this page, Qaradawi

swikes it clear who these people are, though the “Salufi” labet appears owhere

In the eexi: “Like many of those leaders from the Safaf] tendency, which now

has many branches,”

These people, according o Qaradawi, ignore or neglect the specifie texs,

even opposing them, in the name of the “gencral welfare and che wider objuc-

abves” Lal-mazioha af-'amma wep-{-meagagid al-bullippa), Just as the Muttazilaof

old denied God's atrributes (against the anchropomorphises who gave God a
human-ike body), these people deny the validicy of the texys when it suits thems,
The Jabumiyys ook the same posicion, but the mainstream Saoni ehonght rock
the pasichon of ihbar, or che affirmarion of the divine attzibuces, albeit in a
nonphysical sense,

These were in the racionalisty’ camp {along with the Muo'tarila ). Thelr name
points to their “denying” that God has any aciributes, For if he did, chey rea-
soried, then these conld be held up as srernal slongside God Fdmselfand thereby
threaten the divine nnity. The opposite camp “sffirmed” the diviae arribuces
{ithbarh.

ibid., 87,
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Ibid., 137
ihid,

He then adds this: “[Shacibi} secins to say thas thae if che Sufis choose g0 sub-
jeur themselves o dgorous piery, s0 be it But it &s not within their legimars
right 1o impose their will and perception of the law on the community of lay-
men” (Hallaq, A Histary of Tdamic Legal Theories, 204). Az we will see farer, this
group is very simifar o today’s Salafly, the one "exrrome” Quradawi is eager o
refute,

bk, 203.

Ibid,, 134

Ihid., 196,

Qaradawt, Dirgsa fi magasid alshari'a, 139144

Hallag, 4 Histary of ldamic Legal Theories, 207208,

Qaradawi’s debt 1o Hasan ab-Banna deserves miore research. But alihough he,
fike orher leaders in the Muslim Brortherhond orbit, led a series of ralks later
secorded on casserse tapes on ab-Baona’s “twenty principles.” he never got fure
ther chaa the fourch In his writiags & note 23} The first book in thar series
dates back to 1991, with a second volume our two years larer: Nuhuwd wikdat
Jibriyya li-l-amilin fi-f-islans {Toward the Usiey of Tslamic Acdvists] f daw'
shardr “ifmi wmgasil fi-lwsud al-ishrin $-dshabid Haan al-Banngal-asl gl
ausestf shurith al-idhum [In the Light of 2 Detatled and Scientific Fxplanation of
the Martyr Fasan al-Banoa's Twenty Principles] (Cairo: Makabar al.Wahha),
A Hisery of hlamic Legal Theories, 212, Hallaq peneralives about modern
reformers on this basis “The value of this theology for modern reformers Hes in
is emphasts on reason as a source of knowledge withoue severing reason fron
veligious values, On the basls of this theology Mustims can decide what is best
for them withour violaring the spirit of their refigion” {ibid.). As one might
suspect, this is noc gy seralgheforward as it seems, What if the specific rules laid
out by the rexes conflicr with sthical sorms people rend 1o assume nowadays,
tike notions of haman dights, for example? Qaradawi has never wavered on the
suddiid (the five or six specific penalties stipulated by the Quian and Sunna).
Duderiia calls che nivereench-century reformers “classical modernists,” and
argues thar the moderae ishanists {with links o the Mushim Brotherhood)
like Bubarmmad al-Ghazall (1917-1996) and Yusuf ob-Qaradaw] harken back
to some of their ideas (Construcring a Religiously Ideal ‘Believer’ und “Wopman' in
Fslasn, 44--45). Although he doesn’t elaborare on it, he does show theas his view
of Susna, though anvious to undercyr Salafl Heeraliom, remalns “completely
within the dassical Islamic sclences. .. Sunna ls neither eplstenmwlogically nor
cemceprually divorced from the hadith, and the assumptions governing the clas-
stcal whion wl hadich sciences are not even addressed” (bid, 45). Interestingly,
Scow Kugle and Srephen Hune in their sondy of (Qaradawi’s pronouncements
on homosexuality call him s “neo-traditionalise,” thar b, someone very much
in e with contemporary Salafis. They contend thar the terms “istamizm” and
“fundamentalism” are no longer useful in describing Ishusic social movements
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and prefer the term “neo-rradidonal” as an umbrella that covers all the revive
alst movements from the jthadis o conservative yer activist bypes sach qs
Qaradawi, 1o the Salafis (“Masculinity, Homosexuality, and the Defense of
Ishami A Case Swmdy of Yusuf al-Guaradawi’s Media Farwa,” in Religion and
Cender, 2, 2 020125 254379, at 9-13),

69. When Abdub died in 1905, Rida contipued as the journal’s editor uueil his own
dewrh in 1935, Hasan ab-Banna continred ediring the journal for several years
aleer char,

7 T disageee with Zaman who wrizes thar “Rida i couspicnously absert from
daradawt’s  discussion” “The Ulama of Contemporary  Islam,” 137).

echnically, be is correct in saying chat Rida hardly appears in his Sipdsar

al-shari'a book, Had he obtuined access to Qaradawi’s 2006 Dirdsa F magdsid
wh-shari'a, e wonld have changed his mind about Cradawi’s ardicude roward
Ridas work. Trae, Rida ie a bir cavalier for Quradawi with regard 1o o ruler’s
use of maplaha and he tes it down more closely 1o the sacred texs. Sritl, Rida
for Qaradawi s the grear modern ploneer of purposive fgh.

71, “An Epistemnological and Hermeneutical Turn,” 28-34, More recently | have
argued char Qaradawi alse fovnd fuspicarion from Rida For his wasaliyya dis-
coteese {"Shaykh al-Garaduwi” cf note 14). Body were cargering che Musiim
youth of their time and trying to channel them away from che two extremes of
excessive laxity and severivy,

72, Wallag, A Hiscary of Sdamic Legal Theories, 215,

73, thid, 219,

74, 1bid,, 217,

75 1 had drawn beavily on Kere's groundbreaking wotk {Jsdamic Reform: The
Poiitical and Legal Thevries of Mubammad Abdub and Rashid Rida, Bockeley
and Los Angeles: University of California Press, 1966) in my essay, "An
Epistemological and Hermteneutical Turn.” Zaman also mendons Kerr's book
as the foundational study en Abdub and Rida,

76. Zanun, “The ‘Ulama of Contenporary Istam,” 133,

7. Mubammad Qasitn Zaman, Madern Flamic Thoughs in o Radical Age: Religions
Avithorisy and Fternal Criticiom (Cambeidge: Cambridgs University Fress,

L 2012 113

78, Qaradawi, Dirdsa fi magisid al-shari‘a, 75.

7% Quvaduwl, Madbbal li-ma'rifa al-isdam: mugawwimasub, bbhasaisnh, abda-
fub, masadivgd [Inreoduction to the Knowladpe of shum Trs Contenrs, Jrs
Pardeularizies, bs Objectives, Its Sounrees] (Cairor Makeabat al-Wahba,
196}

80, {aradawi, Divdsa fi magigid al-shari'a, 27,

81, Expression borrowed from Kialed Abon £ Fadl in his 2007 book, The Greas
Thefe: Whestling Istam from the Exiremivts (HarperOne),

52, Qasadawl, Dirdsa f§ magdgid ab-shari'a, 161,

B3 Ihid., 168,

&4, ihid.. 169,

85, Ihid.. 170,

86, The byt vwo Facwas are Bls own,
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87. Recall, however, that Rida was at che center of the anth-Aztartudk niovement in
the 1920s. He took up his pen and wrote 3 whole book to oppese what he saw as
the secularization of Islam, al-Khilafa aw ab-imama al-Uzma VThe Caliphate,
or the Supreme Intamare],

88, There were many Coptic Christiuny as well and Qaradawi addressed them in
his kburba (Friday sermon). “Even thongh it is the custon of the Friday prescher
to address his audience as ‘O Mustims?” | address you today in chis square as,
0O Mustims and Coprs, O children of Egyps!” This is the day for all of Egyp’s
cliidren, not oue for Muslims only!” The general theste of the sermon was on
the necessary and erernal victory of ruth and goodness over oppression amd
evil. With many quotes from the Quran Qaradawi framed the revolucon as
God'’s victory over Pharoah on behalf of all believers, Christisns and Mustms,

89 Yusuf a-Qaradawi, 25 pana'ir sanat 2011 thawrat sha'ab; aloshaybh al-Qaradani
wa-fihawra el-missiyya. Bayanay wa-khutah wa-fatnwid wa-magaldt wa-snwdy
fThe 23 January 2011 Revolution of the People: Shetkh Garadawi and the
Egvpiian Revoluden (Declararions, Sermon, Farwas, Articles, and Plorore)]
{Cairo: Makrabar Wahba, 20123,

50, Qaradawi went public within the first week of the revole with his support for the

demonserators and the rightness of their cause, as this book anply documents,

Using fatwas, Friday sermons, interviews on Al-Jazeer, and declarations pub-

lished in Egypiian newspapers, Qaradawi openly told Mubarak to resign several

times and threw the weight of his aushority as “global wfti” borm in Egygpe
utging the masses to flood the steeets in peacefisl demonsteations. Significanty,
the texs of the February 3 press release by the Inwrnational Union of Mustim

Scholars does not use the word “revolurion” bur “blessed wprising.” Qaradawi

was quick to use it bimusclf, however, even before Mubarak resigued on February

11 e paid homage 1o the American aud French revolutions, bue chided them

for trying w meddle in the affuirs of Arabs today. He addresses Prance in par-

ticular, asking her to srop sabotaging ehe Tunisian cevolution Ghid., 1120

Ibid., 143, Thar said, he issued a farwa several duys afrer the July 3, 2013 mili-

eary coups “Yusuf al-Qaradawi Says in Farwa Fgyptians Should Back Morsy,”

by Reuters in The Egype Independent (July 6, 2013}, accessed November 18,

2013, huphwww.egyptindependent.com/rews/yusufal-garadawi-says-facwa-

ey prians-should-back-morsy.

92. For more details, see Baerina Gritf, “The Concept of wasatiyya in the Work of

Yusuf al-Garadawl” in Global Migfti, 213238,

In essence, chey reach the rop level of cermainty in classical Istamic jurispru-

dence, herero enjoyed by clear Quranic texts and serong Yadichs (rawdrur).

94, The opening chaprer of Dirdsa is actually Qaradawi’s keynors address in the
2004 inangusal conference of the London-hased Al-Magasid Research Centre
in the Philosophy of shamic Law ked by Sluykl Ahmad Zaki Yamani, The
Center was not officially Inangurated until the next year, but the papers pre-
sented a1 this conference were collected in the Cenver’s Best publication.

95, He has published chree volumes of faowas so fan Min badi Fiam: Fatawa
wu'asira, vols. 13 {Kuwaie Dar al-Calam, 1979, 1993, 20021,
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As mentioned earlier, he was appointed president of two prestigious associa-
tions; the European Council for Fatwa and Research and the International
Union of Muslim Scholars.

Grif and Skovgaard-Petersen document in the Introduction to their edited
volume how for instance in 2006 “Qaradawi was at the forefront of several
global Muslim campaigns” (Global Mufti, 8). He spearheaded the boycott of
Danish goods over the derisive cartoons; he orchestrated the protests over Pope
Benedict XVI’s ill-fated Regensburg lecture; and when Shia-Sunni relations
had gone awry in Iraq he traveled to Iran to mend fences as best he could.
“Sheikh Yusuf al-Qaradawi: Standard Bearer of the New Purposive Figh.”
Qaradawi, Siydsa al-shari‘a, 96.

Zaman, “The Ulama in Contemporary Islam,” 135.

Qaradawi, Dirdsa fi magasid al-shari‘a, 28, 123, 125, 128-134, 198-199. In
this respect, Qaradawi gushes with praise for Saudi Arabia: “Our neighbor
is an Arab Islamic state, which in times past was proverbial on account of
its chaos and insecurity, to the point that it was said about anyone traveling
there for the hajj or ‘umra: ‘the one going there is lost and the one returning
is born!” Yet as soon as King Abd al-Aziz bin Saud (may God have mercy
upon him) took power and established the hudid, che situation changed. So a
new proverb was minted, all about security and tranquility; so much so, that
the months passed and not one hand was cut, thanks to this tener of Islamic
law—even if there are a few shortcomings in other areas” (ibid., 134).

The same year his Siydsa al-shari‘a came out he also published a book with
almost the same title as Rashid Rida’s Yusr al-islam: Taysir al-figh li-l-muslim
al-muasir fi daw" al-qur'an wa-l-sunna [Easing Islamic Ju risprudence for the
Contemporary Muslim in the Light of the Quran and the Sunna, 2 vols]
(Cairo: Maktabar al-Wahba, 1999). The maqasid al-shari‘a are mentioned,
but clearly subservient to the overall message of rendering Islamic rulings
more flexible. Four more recent books on figh show little or no change in
Qaradawi’s long-held positions: the first two are general introductions to
his “moderate school” of law: (a) a 55-page introduction to Jigh based on a
lecture delivered in India to an audience of ‘wlama’ (Fi I-figh wa-l-fatwa wa-1-
ijtihad) [On Jurisprudence, Fatwa and Ijtihad] (Cairo: Makcabat Wahbah,
2011); (b) Figh al-wasatiypa al-islamiyya wa-l-tajdid: ma‘alim wa-manarat
[A Moderate Islamic Jurisprudence and Its Renewal: Signposts and
Lighthouses] (Cairo: Dar al-Shuriig, 2010). The other three deal with spe-
cific areas: (a) more on politics: al-Din wa-l-siyisab: tasil wa-radd shububat
[Religion and Politics: Foundations and Answers to N aysayers] (Cairo: Dir
al-Shuriig, 2007); (b) a book arguing against extremist farwas: al-Fatawa
al-shadhda: ma‘ayiruba wa-tathiqatuha wa-asbabuba wa-kayfa nu'‘alijuba wa-
natawagqaha [Eccentric Fatwas: Their Characteristics, Nature and Causes,
and How We Can Fix and Prevent them] (Cairo: Dar al-Shuriig, 2010);
(¢) a book weighing in against the jihadis: Figh al-jihad: dirasah mugdrana
li-ahkamibi wa-falsafatibi fi daw’ al-quran wa-l-sunna [The Jurisprudence of

103.
104.

105.

106.
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Jihad: A Comparative Study of Its Rulings and Philosophy in the Light of the

Qur‘an and Sunna] (Cairo: Maktabat Wahbah, 2009); (d) a book on women

and family law: Hayat al-mar‘a al-muslima: fi fi itar al-hudid al- al-shari‘a

[The Life of a Muslim Woman within the Legal Limits of the Shari‘a) (Cairo:

Makrabat Wahbah, 2011).

Grif and Skovgaard-Petersen, “Introduction,” in Global Mufti, 8.

Duderija's work rightly underlines the importance of the Sunna in this regard.

The “neo-traditionalists” (the Salafis thar Qaradawi is targetting) are bound

to a hadith-based methodology, by contrast with even the traditional jurists of
the various schools of Islamic law who were much more critical in their use of
the hadith (see especially 80-82 in Constructing a Religiously ldeal “Believer”
and “Waman” in Islam).

For instance, see Khaled Abou El Fadl, Speaking in God’s Name: Llamic

Law, Authority, and Women (London: Oneworld, 2001); Abdullahi Ahmed

An-Naim, Islam and the Secular State: Negotiating the Future of Shari‘a

(Cambridge, MA: Harvard University Press, 2010); and Tarig Ramadan,

Radical Reform: Islamic Ethics and Liberation (Oxford and New York: Oxford

University Press, 2008). Interestingly, Ramadan explicitly uses the magasidi
approach bur draws it to its logical conclusion, unlike Qaradawi. This is

what enables him to craft a specifically “European Islamic theology.” See

also Duderija’s last three chapters in his book, Constructing a Religiously Ideal

“Believer” and “Woman” in Islam, which he devotes to the philosophical, theo-

logical, and legal approaches of “Progressive Muslims.”

Toward Our Reformation: From Legalism to Value-Oriented Islamic Law and
Jurisprudence (London and Herndon, VA: The International Institute of
Islamic Thought, 2011). In my review of his book for the American Journal of
Islamic Social Sciences 1 pointed out how ambivalent and ambiguous Farooq’s

position on Islamic law turns out to be. He confuses figh and al-shari‘a, even

saying at one point that “the Shari‘ah is essentially a human construct” (ibid.,

93). With regard to that he strongly decries the abusive applications of them

in many places, but nowhere states clearly whether they should still be applied

(or not).




